(2) concluding that Sandy Fotfk Mining Company ("Sandy Fork") had not
discriminated against Gilbert in violation of section 105(c)(l) of the
Act. 8 FMSHRC 1084 (July)(ALJ).  For the reasons below, we affirm on
substantial evidence grounds the judge's conclusion that Sandy Fork did
not discriminate against Gilbert in violation of the Act, but we reverse
the judge's denial of the Secretary's motion to dismiss the complaint
Gilbert filed on his own behalf.

I.
Facts and Procedural History

For three and a half years prior to August 1985, Gilbert was
employed as a miner at Sandy Fork's No. 12 underground coal mine in
Beverly, Kentucky.  During the last two and a half years of that period,
Gilbert worked as an operator of a continuous mining machine on the
second (evening) shift from 3:00 p.m. to 11:00 p.m. During the relevant
time Gilbert worked in the 002 section, which consisted of six entries.

For several weeks prior to August 6, 1985, the 002 section had
experienced difficult roof conditions caused by "hill seams,"
encountered when mining operations are conducted near surface
outcroppings. 2/ Gilbert testified that during that period rock had
fallen on his mining machine and that on August 5, 1985, he and another
miner operator, Carmine Dean Caldwell, had left certain work locations
because of "working" hill seams -- that is, hill seams emitting creaking

... and thereafter shall issue an order, based upon
findings of fact, dismissing or sustaining the
complainant's charges and, if the charges are
sustained, granting such relief as it deems
appropriate, including, but not limited to, an order
requiring the rehiring or reinstatement of the miner
to his former position with back pay and interest or
such remedy as may be appropriate.  Such order shall
become final 30 days after its issuance. Whenever
an order is issued sustaining the complainant's
charges under this subsection, a sum equal to the
aggregate amount of all costs and expenses
(including attorney's fees) as determined by the
Commission to have been reasonably incurred by the
miner for, or in connection with, the institution
and prosecution of such proceedings shall be
assessed against the person committing such
violation.  Proceedings under this section shall be
expedited by the Secretary and the Commission,

30 U.S.C.fi 815(c).

2/   A "hill seam" is a crack or fault in a mine roof that generally
has mud or water emanating from it.  Tr. I 30, II 143.  See also
Shamrock Coal Co.. 5 FMSHRC 845, 847 & nn. 3 & 4 (May 1983).
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terference in violation of paragraph (1).  The
